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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 667/2020

Shilpa Maroti Kharapkar,
Aged about 39 years,
R/o O/o District Sainik Welfare Officer,

Nagpur. Applicant.

Versus

1) The State of Maharashtra,
Through its Secretary,
General Administration Department,
Mantralaya, Mumbai-400 032.

2) The Director of Sainik Welfare,
(M.S.), Pune.

3) Pay Verification Unit,
Joint Director of Accounts and Treasuries,
Nagpur.

4) Pay Verification Unit through
Accounts Officer, Treasury, Wardha. Respondents

Shri Tushar D. Mandlekar, Ld. counsel for the applicant.
Shri  S.A. Sainis, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri M.A. Lovekar, Member (J).

Dated: - 3" February, 2022.

Heard Shri Tushar D. Mandlekar, learned counsel for the
applicant and Shri S.A. Sainis, Ld. P.O. for the respondents.
2. Facts leading to this application are as follows:-

On completion of tenure of five years of short service commission
in Army, the applicant was released on 25.4.2013 (Annexure A-1). She was
holding a rank of Major at the time of release. In response to the

advertisement (Annexure A-2), issued by M.P.S.C., she applied for the
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post of District Sainik Welfare Officer reserved for ex-service personnel.
She was selected against the vacancy reserved for OBC (Female) and posted
at Wardha (Annexures A-3 and A-5). District Collector, Wardha being the
Administrative Head fixed pay of the applicant vide order dated 8.1.2019
(Annexure A-6) on the basis of option given by her (Annexure A-16), her last
pay certificate (Annexure A-7), G.R. dated 11.7.2012 (Annexure A-8) and Rule
162 (a) of M.C.S. (Pension) Rules, 1982. Vide order dated 13.9.2019
(Annexure A-9), respondent No.2 re-fixed pay of the applicant inter alia on the
basis of G.Rs dated 2.6.1992 (Annexure A-12) and 30.8.2019 (Annexure A-17)
as well as Rule 8 of M.C.S. (Revised Pay) Rules, 2019. Against this re-fixation,
the applicant made a representation (Annexure A-10) dated 23.12.2019 to
respondent No.1 and submitted as to why her pay ought not to have been fixed
on the basis of G.R. dated 2.6.1992. Vide communication dated 16.9.2020
(Annexure A-11), the applicant was informed that her pay was rightly fixed as
per G.R. dated 2.6.1992.  In case of one Smt. Kori whose case was identical
and with whom, according to the applicant, she could claim parity, respondent
No.4 had opined vide Annexure A-13 dated 12.3.2013 that Smt. Kori’'s pay
scale was to be fixed as per G.R. dated 11.7.2012. Communication dated
12.11.2018 (Annexure A-14) issued by Kendriya Sainik Board, New Delhi
shows that last pay drawn by officers of Short Service Commission should be
protected on their re-employment in State service. The applicant is getting
salary (Annexure A-15) as per re-fixation made by respondent No.2 which is

arbitrary.
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Thus, grievance of the applicant in nutshell is that her pay fixation

made by District Collector, Wardha should be restored and re-fixation made by

respondent No.2 be set aside.

3. By their reply at pages 44 to 50, respondent Nos. 1 and 2

resisted the application on the following grounds:-

(a)

(b)

(€)

(d)

(e)

Grounds

Pay fixation made by District Collector, Wardha by relying
upon G.R. dated 11.7.2012 was erroneous.

Respondent No.2, the Competent Authority rightly re-fixed
pay of the applicant as per G.R. dated 2.6.1992.

Finance Department, Government of Maharashtra turned
down request of the applicant to fix her pay as per G.R.
dated 11.7.2012 on the ground that the said G.R. was
applicable only to Regular Commissioned Officers and not
to Short Service Commissioned Officers.

G.R. dated 2.6.1992 is applicable to both—emergency
period Commissioned Officers as well as Short Service
Commissioned Officers who are re-employed in State Civil
Service.

Regular Commissioned Officers and Short Service
Commissioned Officers cannot be treated to be on par.
The former put in qualifying service for getting pensionary

benefits while the latter do not.
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)] While re-fixing pay of the applicant as per G.R. dated
2.6.1992, benefit of increment was given to her as per

number of years of her commission in defence service.

4. By filing reply at pages 52 to 54, respondent No.3 prayed for his

deletion on the ground that he is not a necessary party.

5. By filing return / additional reply at pages 59 to 62, respondent
Nos. 1 and 2 contended that for all Zilla Sainik Welfare Officers, respondent
No.2 is Head of the Department as specified in Government Corrigendum dated
6.8.2018 (Annexure R-3), there was no delegation of powers in favour of District
Collector, Wardha to fix pay of the applicant, this power vested in respondent

No.2 and he exercised it properly by re-fixing pay of the applicant.

6. Affidavit-in-reply filed on behalf of respondent No.3 is at pages 74
to 78. According to the deponent, only respondent No.2 had power to fix pay of
the applicant which he did as per relevant Rules and G.R. dated 2.6.1992. To
this reply, inter alia, communication dated 16.9.2020 received from Under
Secretary, Government of Maharashtra is attached at page No.85. Relevant

portion of this communication reads—

“37. faed faomer, araet vt faaaier £2.0.20¢2 T gurd
feetier 30.¢.R0%R ¢ AmHeT AU Tafese HfUwRY
qeTa®el Haifelded  RAFATATS o] 31gA Etieh
30.¢.0¢% T A AU aRESE .28 ALY T
HITAT 3Tel 31 Y, TAaT TS TR
AT AdATATRACT & ATHT 9 [asmemear g
R.6.9%83 AU gI$el, UMD oAl TGS
FRIFRT I JaAfARadr v, on. . e
R.6.938% FHN U HUfaTd M.
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7. Rejoinder of the applicant at pages 103 to 139 contains following

grounds:-

(@) The applicant was re-employed on the post reserved for

OBC (Female).

(b) Condition No.12 in her letter of appointment (Annexure A-4)
specified that she would be governed by relevant Maharashtra Civil Services

Rules. This condition reads as under:-

‘@R THg sheledl AfAEse 38T 7 odf  afafed Agre
ATEATST I1E-37 AT ] T HG AR Harfawdh
faad a1 fFEIEAT A9y Tgdrer.”

(c) The applicant joined at Wardha. The District Collector,

Wardha signed her joining report (Annexure A-15).

(d) At the time of her joining, G.R. dated 11.7.2012 was in
place. She gave option (Annexure A-16) to fix her pay as per Rule 162 of

M.C.S. (Pension) Rules, 1982 which was applicable to her case.

(e) Respondent No.2 ought not to have re-fixed pay of the

applicant on the basis of G.R. dated 30.8.2019 (Annexure A-17).

)] Pay of the applicant could not have been re-fixed as per
G.R. dated 2.6.1992 as it applies only to Emergency Military Officers and
officers appointed on unreserved posts. The applicant did not fall in either of

these categories.
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(9) Director, Kendriya Sainik Board, Ministry of Defence,
Government of India has communicated vide letter dated 12.11.2018 as

follows:-

4. The Central Civil Services (Revised Pay) Rules, 2016
promulgated vide GOI, DOPT letter No. 3/3//2016-Estt. (Pay Il) dated 1% May
2017 Para 8 (iv), applicable for fixation / drawal of pay in all other cases
(deemed appropriate for your case ) reads:-

“Pay fixation in cases not covered in order 4 (D) will be
as per the general principle “pay minus pension” while

the last pay drawn shall be reckoned for pay fixation, the
entire pension shall be deducted from the pay so fixed.”

5. From the above, it can be construed that in the case of
Short Service Officers (SSC) or non-pensioners the last pay drawn may
be reckoned for pay fixation as their pension element is zero. Therefore, it
is suggested that you may like to request your State Government to consider
the same for employment of SSC / non-pensioner officer for appointments.

In continuation of this communication, e-mail dated 13.7.2020
(Annexure A-18) reiterates that for pay fixation on re-employment, last pay
drawn by Short Service Commissioned Officers shall be reckoned. This
guideline was then modified by subsequent mail in which the word, “shall” was
substituted by the word, “should”.

(h) G.Rs or Government Circulars cannot supersede statutory
Rules. Hence, Rule 162 of M.C.S. (Pension) Rules, 1982 which is squarely
applicable to the case of the applicant will prevail while fixing her pay.

() G.R. dated 2.6.1992 applies to specified categories of

officers. It is silent about how to deal with cases like those of the applicant
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who neither served during emergency nor was appointed to unreserved post.
In this scenario, Rules 41 and 162 of M.C.S. (Pension) Rules, 1982 which are
clear and unambiguous should be pressed into service. This conclusion would
receive further support from G.R. dated 4.10.1976 (Annexure A-21), heading of
which reads—

“Emergency Commissioned Officers and Short Service

Commissioned Officers-Fixation of pay in the Civil posts on

appointment to unreserved vacancies.”

()] By writing letter dated 4.1.2021 (Annexure A-22),
respondent No.2 tried to influence Pay Verification Unit with regard to pay
fixation of the applicant as per G.R. dated 2.6.1992. This was done with
ulterior motive.

(k) Initially, pay of the applicant was rightly fixed by the
competent authority i.e. District Collector, Wardha. This exercise ought not to
have been undone by re-fixing her pay.

()] Conjoint consideration of Rules 41 and 162 of M.C.S.
(Pension) Rules, 1982 would unmistakably lead to the conclusion that last pay
drawn by officers like the applicant is required to be protected when they are re-
employed in State Civil Service.

(m) As per Rule 9 (37) of the M.C.S. (Pension) Rules, 1982,
“Pension” includes a gratuity. This definition, read with Rules 41 and 162 of the
M.C.S. (Pension) Rules, 1982 would further strengthen case of the applicant
about protection of last pay drawn by her before re-employment in State Civil

Service.



8 0.A.N0.667/2020.

(n) Definition of “Pension” as per Article 366 (17) of the
Constitution of India also suggests that pay fixation of the applicant made on
the basis of Rule 162 of M.C.S. (Pension) Rules, 1982 and G.R. dated
11.7.2012 is proper.

(o) Reliance ought not to have been placed on G.R. dated
30.8.2019 by respondent No.2 to re-fix pay of the applicant which was already
fixed on 8.1.2019 by District Collector, Wardha after the applicant had exercised
option to fix her pay as per Rule 162 of M.C.S. (Pension) Rules, 1982, This
option was exercised as provided under M.C.S. (Revised Pay) Rules, 2009 and
Circular dated 29.4.2009 (Annexure A-23) issued in that behalf.

(p) G.R. dated 6.8.2001 (Annexure A-25) is about re-employed
pensioners / Regulation of pay in the revised pay-scales. Its contents also
support case of the applicant.

8. In her additional affidavit dated 13.1.2022, the applicant has
additionally contended as follows:-

(a) Rule 2 (B) of the Maharashtra Released Defence Service
Personnel defines Released Defence Service Personnel as under:-

‘Rule_2 (B) Released Defence Service Personnel means
Emergency Commissioned Officers / Short Service Regular
Commissioned Officers and other ranks who have been released

by the Defence services after completion of a fix tenure.”
(b) Rule 162 of M.C.S. (Pension) Rules, 1982 which applies to
the applicant reads as under :-

“162. Fixation of pay of Military pensioner on re-employment
in Civil Department.
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Where a pensioner formerly in Military service, obtains
employment in Civil Department after having been granted a
Military pension and continues to draw his Military pension, the
authority competent to fix the pay and allowances of the post in
which he is re-employed shall, in fixing his pay and allowances in
the post reduce his initial pay in the post by the amount of
pension, including such portion of it as may have been commuted
and fix the pay as under:-

(a) In the case of Commissioned Officers pay on re-employment
plus full Military pension (including pension equivalent of
death-cum-retirement gratuity or gratuity in lieu of pension, if
any) should not exceed the pay drawn before retirement (i.e.
basic pay other than allowances of any kind.)

Provided that, where the pay so fixed is not a stage in
the time scale, it should be fixed at the stage next below that
pay plus personal pay equal to the difference, and, in either
case he will continue to draw that pay until such time as he
would have earned an increment in the time scale of the new
post:

Provided further that, where the pay so fixed is less than
the minimum of the scale, it may be fixed at the minimum.
(i) In the case of persons retiring before attaining the age
of 55 years, the amount of pension as shown below shall be
ignored in fixing their pay on re-employment.
Note:- The pension for the purpose of (a) (ii)) above shall
include pension equivalent of death-cum-retirement gratuity or
gratuity in lieu of pension, if any.

(b) In the case of Junior Commissioned Officers and below, pay
on re-employment shall be fixed at a stage in the time scale
which is equal to the last pay drawn (i.e. basic pay other than
allowances of any kind) ignoring the pensionary benefits.
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(c) Once the pay is fixed, he shall be allowed to draw normal
increments in the time scale of the new post.
Note:- For the purpose of this rule.
(@) Commissioned Officers shall include
(1) Field Marshal,
(2) General,
(3) Lt. General,
(4) Major General,
(5) Brigadier,
(6) Colonel,
(7) Lt. Colonel,
(8) Major,
(9) Captain,
(10) Lieutenant.”

(c) Definition of “Pension” in Rule 9 (37) reads as under:-

“‘Rule 9 (37)- Unless the context otherwise requires, the terms
defined in this Chapter are used in the various sets of the
M.C.S.R, in the sense here explained:-

Pension includes a gratuity.”

The applicant received gratuity as can be seen from letter dated
19.3.2021 (Annexure A-26).

(d) Clause-11 of the G.R. dated 30.8.2019 is totally against
M.C.S.(Pension) Rules, 1982. This Clause reads as under:-

“Clause-11-HTeY QEsT 0T org@ar Tersela AU

HIITH W] AT oTghar YA iy Faamdy

AT & T gHsT faume=ar e v &

3REIT-1086/3179/9.5. 219/91/28 T&aATeh 2 A 1992
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(e) In the judgment (Annexure A-27), the Delhi High Court held
that retired Army Officer upon re-appointment in Government service is entitled
to his basic pay being fixed on par with his last drawn salary. This ruling was
not interfered with by the Hon’ble Supreme Court as can be gathered from order
passed on 23.11.2015 (Annexure A-28).

9. The applicant has relied on her pay fixation made by District
Collector, Wardha on 8.1.2019 (Annexure A-6). This fixation was made on the
basis of para 3 (2) of G.R. dated 11.7.2012 (Annexure A-8) and option
(Annexure A-16) exercised by the applicant. Para 3 (2) of Annexure A-8 is as

under:-

“3 (2)- f&aTieh 9.9.2008 USH ol ATHAR AfhT T
TSATESE TeTa®ed AdiieAged &3l fgeAieh ¢.2.3008 Jall
fohar AR ToAT=AT AR Add JATAg T STeled
AT Al daafafRady @rele AT ardT:
gafad Tenfese iferar dfadr daqa darfaged
BIcIeTT AT HETeAT ddsl RN AN [ATad Sirerel
A A@ dad (@ IdT + IS Fa" T + FH T +
TFH T 9, ¥6 ) o dfhr dacdher guika
fAgfaader  (@fadhr Qadher gurka fAgfaddsr
ISl gelfald T&ehd) + AN ddd ar ST 9eTa
o fagerd Srelr 378, A1 YT IS I Tae
ddeT AT FA. AT A ddeT AL
T AT AALH. (Fgfdade) s :¢: At
fAgd 26 (V) JAR GaAfigarcda dael + fegfcaddst
et ST HfeTehr  Adciier 3TAH AdATIET 38 3radr
HEAT . AHS JTeiel A adad gorr dfAehr
Jadier guta Agfaadarqa  gefaa Agfaddst aar
F%el YUY IFHA Tl AFRT Jddiel Igrd IS dda)
Tq¢ ddel T ANRY A YeTd A3 ddel HJAT HQ.

YT R T 3 AT alefgl HaanAed & 2 e
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¢ SaNl AT FHedied Agad Seledn saa~aH
gérel ¢ St Vol AdeTare 3 ad TEhel R R SAEal o
f&. 30 a1 a1 Framatid AgFd Seear FAaad gdd
aNTear ¢ S sl ddeldie AT TEreL”

10. According to the respondents, G.R. dated 11.7.2012 was
applicable to those defence personnel who had retired and were then re-
employed. It was submitted that after her Short Service Commission, the
applicant was “released” and not “retired”.  Shri S.A. Sainis, the learned P.O.

relied on the heading of G.R. dated 11.7.2012.  Said heading is as follows:-

“HfAH AT QarfAged @13l AR ddd GHATSgFd
IO sharar=ardl G daarAofid ddeifai e

He further relied on repeated use of the word “@d1faded” in G.R.

dated 11.7.2012 to contend that this G.R. was clearly not applicable to the
applicant who was “released” after tenure of five years of her Short Service
Commission came to an end.

Advocate Shri Tushar Mandlekar, conceded that the applicant
was “released”, but he submitted that even then pay fixation made on 8.1.2019
by District Collector, Wardha will have to be restored. According to him, mere
nomenclature “released” or “retired” will not be decisive.
11. It was further submitted by Advocate Shri Tushar Mandlekar, that
on the date of giving appointment to the applicant i.e. 10.9.2018, G.R. dated
11.7.2012 was in place and, therefore, pay fixation was rightly made by relying

on the same. This submission cannot be accepted. On 10.9.2018, G.R. dated
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2.6.1992 was also in place. It was not superseded by G.R. dated 11.7.2012.
Both these G.Rs were operative. They were issued to take care of distinct
contingencies. Therefore, by considering the facts in totality, it will have to be
determined whether G.R. dated 11.7.2012 was applicable to the case of the
applicant.

12. It was further argued by Advocate Shri Tushar Mandlekar that
the applicant had exercised option for fixing her pay as per Rule 162 (a) of
M.C.S. (Pension) Rules, 1982 in preference to the other option of fixing her pay
under Rule 8 of the M.C.S. (Revised Pay) Rules and hence, pay fixation made
by District Collector, Wardha under Rule 162 (a) of M.C.S. (Pension) Rules,
1982 ought not to have been revised. The mere fact of giving option would
not be decisive. It cannot act as estoppel. It will have to be determined
whether pay of the applicant could be fixed under Rule 162 (a) of M.C.S.
(Pension) Rules, 1982.

13. It was further submitted by Advocate Shri Tushar Mandlekar that
the applicant was appointed to Grade-A post in State of Maharashtra and hence
she could exercise option for fixing her pay under Rule 162 (a) of M.C.S.
(Pension) Rules, 1982. | have already quoted Rule 162 above. Attention of this
Tribunal was invited to Note-8 in which rank of “Major” is mentioned.
Admittedly, at the time of completion of her tenure in Short Service
Commission, the applicant held the rank of “Major”.

14. On behalf of the applicant, further reliance was placed on
definition of “Pension” under Rule 9 (37) of M.C.S. (Pension) Rules, 1982 and
also under Article 366 (17) of the Constitution of India. These definitions have

been quoted above.
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15. According to the applicant, since she was paid gratuity as
reflected in Annexure A-26, it can be concluded that she had received pension
and hence her pay was rightly fixed under Rule 162 (a) of M.C.S. (Pension)
Rules, 1982 and G.R. dated 11.7.2012.

16. It was further argued by Advocate Shri Tushar Mandlekar that
pay fixation of the applicant as made by District Collector, Wardha was based
not only on Rule 162 (a) of M.C.S. (Pension) Rules, 1982, but also on Rule 41
of M.C.S. (Pension) Rules, 1982 and conjoint consideration of these two Rules
would show that pay fixation made by District Collector, Wardha was proper.
Rule 41 of M.C.S. (Pension) Rules, 1982 reads as under:-

“‘Rule 41. Other cases in which Military service
counts as service for pension.

(a) In any case not covered by rule 40, a competent authority may
be general or special order direct that the Military service
performed by any Govt. servant, after attaining age of 18
years, who before entering civil employ was in Military employ
but did not earn a pension in Military employ, shall be treated
as service qualifying for pension. In issuing such an order the
competent authority shall specify the method by which the
amount of service shall be calculated and may impose any
condition which it may think fit,

Provided—

(1) that the Military service must have been pensionable
under military rules;

(2) that the Military service must have been paid from
Consolidated Fund of India or of State or pensionary
contribution for that service must have been received
by Consolidated Fund of India or of State; and

(3) that, if the service is treated as service qualifying for

civil pension any bonus or gratuity received in lieu of
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pension on or since discharge from Military service
must be refunded in not more than 36 monthly
instalments from such date as the competent authority

may direct.”

17. It was further argued by Advocate Shri Tushar Mandlekar that
pay fixation of the applicant made on the basis of Rule 162 (a) of M.C.S.
(Pension) Rules, 1982 having statutory force, could not have been effaced by
G.Rs dated 2.6.1992 and 30.8.2019. It was submitted that legitimate claim of
the applicant based on proper reading of Rule 162 (a) and Rule 41 of M.C.S.
(Pension) Rules, 1982, cannot be allowed to be defeated by afore-quoted
Clause-11 in G.R. dated 30.8.2019.

Apart from Clause-11 of G.R. dated 30.8.2019, Clause-14 would

also be relevant. It reads—

“Clause-14—adeliiRac! TeHIdId HERISE AFRT ddT
(FigediadeT) o, 1982 #eher fagar ¢ () T &R () AL
AXGEr A1 Arge AT aRgdiar FAfed gurRuATa  3edn

18. It was further submitted by Advocate Shri Tushar Mandlekar that
G.R. dated 2.6.1992 applies to only those personnel mentioned therein, the
applicant admittedly did not fall in either of these categories and hence it ought
not to have been relied upon. Reply of the respondents on this point is to be
found in paras 9,10 and 11 (Page 47) of say filed by respondent Nos. 1 and
2. ltis as follows:-

“9. It is submitted that provisions of General Administration
Department, G.R. dated 2.6.1992 are applicable to Emergency
Period Commissioned Officers and Short Service Commissioned

Officers or the officers who have joined services after 10.1.1968
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and appointed in State Civil Services on unreserved posts. The
applicant being Short Service Commissioned Officer is entitled for
the fixation of pay as per the provisons of G.A.D. G.R. dated
2.6.1992.

10. It is submitted that, the expression, “Emergency
Commissioned Officers” as reflected in G.R. dated 2.6.1992 is
defined to mean, “a person commissioned, gazetted or in pay as
an officer in the defence forces during the proclamation of the
national emergency for the period commencing on 26" October
1962 and ending on 10™ January 1968”, the provisions of the said
G.R. are also applicable to all short service officers re-employed in
State Civil Service.

11. It is submitted that Short Service Commissioned Officers
have not completed the minimum qualifying defence service
eligible for the pension benefits, they are not considered at par
with regular Commissioned Officers for the fixation of pay at the
time of re-employment. Hence, the claim of the applicant for the
fixation of pay as per the Finance Department G.R. dated
11.7.2012 needs no consideration. The duties, responsibilities
and the nature of work of the defence service is entirely different

than the State Civil Service.

The respondents also relied on letter dated 16.9.2020 (Annexure
A-11) whereunder the applicant was informed that her contention regarding
fixing her pay on the basis of G.R. dated 11.7.2012, could not be accepted.

Relevant part of Annexure A-11 is as under:-

‘. 3. RIeur Ut Il A [Agad AgRISe dehddl
IRRTATST TET geray SiTell 3T, It
JATTATRTAT feATeh 22.0.208 TAT AT TAUTATHATOY
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FOAT fATdr dhell 3R, Irarad Jfdhr dadrer iR
Il ARRY VAT qAfigfFdeiatar daafaiiRadr &
Gl o7 Ay TgRanrefese 3ryar Tefiese
UETaR AT il 31Tg, AT fAdway et g stvara 3a,
AT T, el .6.8%% =T emdsT fAvTarclier
“feeRrEe” “geralier fagadt a AR ddde T
gereliel fAgerdT AT ffest T 3G Irar ThAHRN
Ay ddar IR ATEr.

19. The applicant also wanted to rely on Annexure  A-14. By this
communication, Director (Policy), Kendriya Sainik Board suggested as under:-
“5. From the above, it can be construed that in case of Short
Service Officers (SSC) or non-pensioners the last pay drawn may
be reckoned for pay fixation as their pension element is zero.
Therefore, it is suggested that you may like to request your State
Government to consider the same for employment of SSC/ non-
pensioner officer for appointments.”
20. The aforequoted para would show that by this communication,
only a suggestion was made that for pay fixation of Short Service
Commissioned Officers on their re-employment, last pay drawn may be
reckoned, as their pension element is zero. By this communication, an
endeavour was made to bring about parity between those who are governed by
Central Services (Revised Pay) Rules, 2016 and others who are governed by
State Civil Services Rules. Since this communication is only in the form of a
suggestion, the case in hand will have to be decided on the basis of applicable
Rules having statutory force.
21. While re-fixing pay of the applicant by the impugned order,
respondent No.2, inter alia relied on G.R. dated 2.6.1992. To assail this re-

fixation of pay, the applicant has contended that for following reasons, the said

G.R. ought not to have been relied upon.
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‘() G.R. dated 2.6.1992 was issued only for the officers who had
worked as “Emergency Military Officers” during emergency
period. The G.R. dated 2.6.1992 is not applicable to the applicant
as the same is applicable only to “Emergency Short
Commissioned Officers” who are:-

a) appointed in military before undergoing special training as
Commissioned Officers,
b) appointed in civil services on unreserved post or open post.

(i) The post of the applicant is reserved from the inception for
OBC (Female) category. The appointment of the applicant was
also made by the State Government of Maharashtra on 10.9.2018

in OBC (Female) category.

(i)  The G.R. or the Government Circulars cannot supersede
the statute or statutory provisions of the Rules and the case of the
applicant is squarely covered U/s 162 of the M.C.S. (Pension)
Rules, 1982.

(iv)  The respondents have not denied that the post of the
applicant is reserved for OBC (Female) category.

(v) As per the G.R. dated 2.6.1992, pay of only the
Commissioned Officers and Short Service Commissioned Officers
who were appointed and who had worked during “emergency
period” or who had been appointed after 10.1.1968 and were
appointed on “unreserved post” was to be fixed thereunder.

(vi)  Because the State Government Resolution dated 2.6.1992
was for fixation of pay of emergency service Commissioned
Officers who served on “emergency” before 1992, and regarding
those officers, the M.C.S. (Pension) Rules, 1982 are silent,
therefore, it was supplementary to the Rules and it cannot
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override the basic provisions of Rules unless Rule itself is

amended or found to be arbitrary in nature.”

22. In support of aforesaid grounds, reliance is placed on Dr.

Rajinder Singh V/s State of Punjab and others, (2001) 5 SCC 482. In this

case, itis held—

“7. The settled position of law is that no Government order,
notification or circular can be a substitute of the statutory rules
framed with the authority of law. Following any other course
would be disastrous inasmuch as it would deprive the security of
tenure and right of equality conferred upon the civil servants under
the constitutional scheme. It would be negating the so far
accepted service jurisprudence. We are of the firm view that the
High Court was not justified in observing that even without the
amendment of the Rules ,Class Il of the service can be treated
Class | only by way of notification. Following such a course in
effect amounts to amending The rules by a government order and
ignoring the mandate of Article 309 of the Constitution.”

23. According to the applicant, heading of G.R. dated 4.10.1976 (A-
21) will also support her contention that there was no question of fixing her pay
as per G.R. dated 2.6.1992. Heading of this G.R. dated 4.10.1976 reads--

“Emergency Commissioned Officers and Short Service
Commissioned Officers-Fixation of Pay in the Civil posts on

appointment to unreserved vacancies.”

24. It was further submitted by Advocate Shri Tushar Mandlekar that
G.R. dated 30.8.2019 which was primarily issued for fixing pay in accordance
with 7" Pay Commission could not have been made applicable retrospectively

in case of the applicant and since her pay was already fixed by the competent
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authority, there was no reason to re-fix it. It was submitted that it is settled
position of law that if law prescribes a particular act to be done in a particular
manner, that act should be done in that manner alone or not at all.
Fundamental question to be determined in the matter is which pay fixation was
proper i.e. whether the one made by District Collector, Wardha or the one made
by respondent No.2.

25. It was further submitted by Advocate Shri Tushar Mandlekar that
as per Rule 41 of M.C.S. (Pension) Rules, 1982, the competent authority has to
treat the service rendered in military service as a qualifying service for pension
when the person in military employment has not earned pension. According
to him, if Rules 41 and 162 of M.C.S. (Pension) Rules, 1982 are considered
together, it would emerge that last pay of the applicant drawn by her as Short
Service Commissioned Officer, deserves to be protected and that was
precisely what was done by District Collector, Wardha. | have quoted Rule 41
of M.C.S. (Pension) Rules, 1982. Rule 41 deals with other cases in which
military service counts as service for pension.  Proviso to this Rule stipulates
certain conditions. One of these conditions is that the military service must
have been pensionable under Military Rules. Sub-rule (3) of Rule 41 of M.C.S.
(Pension) Rules, 1982 stipulates that if the service is treated as service
qualifying for civil pension any bonus or gratuity received in lieu of pension on or
since discharge from military service must be refunded. Most importantly, Rule
41 of the M.C.S. (Pension) Rules, 1982 contemplates passing of general or
special order in case of a particular Government servant that military service

performed by him / her shall be treated as service qualifying for pension. None
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of these conditions stipulated in Rule 41 of M.C.S. (Pension) Rules, 1982 has
been satisfied in this case.

26. It was further argued by Advocate Shri Tushar Mandlekar that
Clause-11 of G.R. dated 30.8.2019 cannot be allowed to override the Rules
having statutory force. On the one hand, there is Clause-11 of G.R. dated
30.8.2019 and on the other, there are Rules 162 and 41 of the M.C.S. (Pension)
Rules, 1982. It will have to be primarily seen whether Rules 162 and 41 of
M.C.S. (Pension) Rules, 1982 apply to the case of the applicant. | have also
held that none of the conditions stipulated in Rule 41 of the M.C.S. (Pension)
Rules, 1982 is satisfied in the case of the applicant. Now it remains to be seen
whether Rule 162 of the M.C.S. (Pension) Rules, 1982 will apply.

27. The applicant has also relied on judgment dated 18.3.2013
passed by Delhi High Court in W.P. Nos. 2331/2012 and 6701/2012. In this
case, para 8 of the C.C.S. (Fixation of Pay of re-employed Pensioners) Order,
1986 was considered. After considering this para, it was held in para 10—

10. Meaningfully read, paragraph 8 of the C.C.S. (Fixation of
Pay of re-employed Pensioners) Order, 1986 would simply mean
that a retired Armed Force Personnel, upon re-appointed in
Government service, would be entitled to his basic pay fixed at par
with his last drawn pay.”

These observations will not apply since the matter in hand would
be governed by relevant Rules of M.C.S.R. It may also be observed that his
was a case of “retired” Armed Force Personnel.

28. It was further argued by Advocate Shri Tushar Mandlekar that in
M.C.S. (Revised Pay) Rules, 2009, instructions regarding pay fixation have

been laid down (A-23) pursuant to which G.R. dated 16.8.2011 (A-24) has
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been issued which lays down the procedure for revising pay scale of re-
employed military persons in State Government whose pay fixation is to be
made under Rule 162 (b) of M.C.S. (Pension) Rules, 1982. Heading of G.R.
dated 16.8.2011 is—

“Bfhr FdeT AAIfAgd 8157 APRT ddd GAfAgad grom=ar
FHARATE GUTRT dd19oNd ad-1ATadr sHIoarered.”

Opening sentence of this G.R. reads—

VfAHT FAqeT VarfAg giFer ARl T gaAfigard grom=ar
FHATATT ddel HAGRISE AR daT (fAgeciiadst) faaa ¢
Ao H 26 JER ARYT #oard A, a1 HIATC
fH re2 (@) FER GO gAAGFT FaT 0+,
fAgcdadafawaes o TAaRTd o odr 3T [AdTeledr
ddsaFaT THT e coogra] [AflRad s 3.

This G.R. explicitly refers to re-employment of military personnel
after their retirement. It will obviously not apply to the case of the applicant
who was “released” on completion of tenure of five years of her Short Service
Commission. So far as this aspect of the matter is concerned, it may be
mentioned that pay fixation made by respondent No.2 was based on Rule 8 of
M.C.S. (Revised Pay) Rules, as introduced on 30.1.2019. The impugned order
refers to Rule 8 of the said Rules (Appendix-2).

29. It was further argued by Shri Tushar Mandlekar, learned counsel
for the applicant that G.R. dated 6.8.2001 (A-25), and Rule 162 (a) of the
M.C.S. (Pension) Rules, 1982 and Clauses 3.2, 5, 10 and 11 of G.R. dated
11.7.2012 taken together would show that the order of pay fixation of the

applicant passed by District Collector, Wardha on 8.1.2019 was proper.
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30. Basic question involved in the matter is whether pay of the
applicant could have been fixed as per G.R. dated 11.7.2012 and as provided
under Rule 162 (a) of M.C.S. (Pension) Rules, 1982. G.R. dated 11.7.2012
(Annexure A-8) applies to persons who are re-employed after their retirement
from military service. It refers to retired defence personnel / regular
Commissioned Officers. It does not cover cases of Short Service
Commissioned Officers who are “released” on completion of tenure of the
Commission. All the Clauses of said G.R. on which the applicant wants to rely
refer to “Retired Defence Personnel”.

31. Heading of Rule 162 of M.C.S. (Pension) Rules, 1982 expressly
refers to fixation of pay of “Military Pensioners” on re-employment in Civil
Department. | have quoted Rule 162 of M.C.S. (Pension) Rules, 1982. Even
if it is assumed for the sake of argument that the applicant would answer to the
description of “Pensioner” by virtue of having received gratuity and also by
virtue of definition in Article 366 (17) of the Constitution of India, her case would
not be covered by Rule 162. This Rule not only refers to grant of one time
military pension, but also refers to the pensioner continuing to draw military
pension. This is obviously not the case of the applicant. Further, Rule 162 of
M.C.S. (Pension) Rules, 1982 is silent about its application to Short Service
Commissioned Officers. Reason for the same is obvious. Tenure of Short
Service Commissioned Officers as the very nomenclature suggests, falls short
of qualifying service which is required for grant of pension.

32. | have also recorded reasons as to why case of the applicant

would not be covered by Rule 41 of the M.C.S. (Pension) Rules, 1982 either.
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33. Discussion made so far would show that neither G.R. dated
11.7.2012 nor Rules 162 (a) / 41 of M.C.S. (Pension) Rules, 1982 were
applicable to the case of the applicant.

34. | have referred to the fact that the impugned order dated
13.9.2019 (Annexure A-9) of re-fixation of pay of the applicant is based on
M.C.S. (Revised Pay) Rules, 2019 introduced on 30.1.2019. It specifically
refers to Rule 8 of the said Rules.  The order dated 13.9.2019 also refers to
G.R. dated 2.6.1992. It is apparent that calculation in Clause-2 of order dated
13.9.2019 is based on Para 1 of G.R. dated 2.6.1992 (A-12). Para 1 of the G.R.

dated 2.6.1992 reads as under:-

“I0AT AT HeATclTel AADT Fedeh YOT q9<dT FAHST Ueh
ddeldie HSX HIUATT I d IIHTYR IS Aded e
ARRY Gt JaemeaT fEaieniar YaAfAfdad suard Ira.”

35. G.R. dated 2.6.1992 speaks about two categories to whom it
primarily applies.  The applicant admittedly does not fall in either of these
categories.  This, however, does not mean that its application is excluded to
take care of other cases like that of the applicant. Respondent No.2 re-fixed
pay of the applicant as per Rule 8 of M.C.S. (Revised Pay) Rules, 2019.
While undertaking this exercise, procedure laid down in para 1 of G.R. dated
2.6.1992 was followed which is not inconsistent with Rule 8 of M.C.S. (Revised
Pay) Rules, 2019. Therefore, pay fixation made by respondent No.2 deserves
to be sustained. Sustainability of pay fixation by respondent No.2 as per Rule
8 of the M.C.S. (Revised Pay) Rules, 2019 would also answer objection of the

applicant raised on the basis of Clause-12 in her letter of appointment dated
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10.9.2018 (A-4) that she was to be governed by M.C.S. Rules on her re-
employment.

36. On behalf of the applicant, reliance is placed on Commissioner

of Central Excise, Bolpur V/s M/s Ratan Melting and Wire Industries

(judgment delivered by the Hon’ble Supreme Court on 14.10.2008). In this

case, itis held—

“It must be remembered that law laid down by this Court is law of
the land. The law so laid down is binding on all Courts/Tribunals
and bodies. It is clear that Circulars of the Board cannot prevalil
over the law laid down by this Court.”

37. The applicant has further relied on “Chief Settlement

Commissioner, Punjab and others V/s Omprakash and others. In this case,

itis held—

“Under our Constitutional system, the authority to make the law is
vested in the Parliament and the State Legislatures and other law
making bodies and whatever legislative power the executive
administration possesses must be derived directly from the
delegation of the legislature and exercised validly only within the
limits prescribed.”

38. On behalf of the applicant, reliance was also placed on “Sansar

Chand Atri V/s State of Punjab and others (judgment dated 2.4.2002

delivered by the Hon’ble Supreme Court in Civil Appeal No. 2403 of 2002)

wherein it is observed that, equal treatment is to be meted out to all persons
irrespective of whether the nomenclature used is “relieved” or “discharged” or

“retired”.
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This observation was made when the question that fell for
determination was whether the appellants were ex-servicemen for the purpose
of appointment under the Punjab recruitment of Ex-servicemen Rules.

39. Further reliance is placed by the applicant on Waman Madhao

Sakharkar V/s State of Maharashtra and another 2004 (6) Bombay C.L. 907.

In this case, it is held—

“5. The expression “released defence services personnel in
Rule 2 (b) is comprised of two categories. Firstly, it comprises of
emergency commissioned officers / short service regular
commissioned officers. Secondly, it comprises of other ranks who
have been released by the defence services after completing of a

fixed tenure”.

The applicant has further relied on Madhaorao B. Tamboli V/s

State of Maharashtra (judgment dated 27.6.2003 delivered by Bombay

High Court). In this case, itis held—

“The expression “released” for the purpose of Rule 2 (b) ought not
to be regarded as not including a member of the defence service
who has been discharged, so long as the discharge was after

completing a fixed tenure.”

None of the above rulings would assist the applicant in contending
that her pay fixation as made by District Collector, Wardha did not call for
interference by respondent No.2 who then re-fixed her pay.

40. On behalf of the applicant, an attempt was made to rely on cases
of certain other defence personnel in support of her contention that her pay was

rightly fixed by District Collector, Wardha on the basis of G.R. dated 11.7.2012.
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Cases of these defence personnel who have been re-appointed in State Civil
Service do not fall for determination in this matter.
41. Discussion made so far would show that the application is liable to

be dismissed. Hence, the order.

ORDER

1) Original Application is dismissed.

2) No order as to costs.

(M.A.Lovekar)
Member (J)

pdg
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It is submitted by Advocate Shri Tushar Mandlekar that effect and
implementation of this order be kept in abeyance for a period of two weeks
from today so that there will be no immediate initiation of proceeding to recover

part of the salary from the applicant. Prayer is granted.

(M.A.Lovekar)
Member (J)

pdg



